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notes 399 

Powers of Investigation by the Interstate Commerce 

Commission. 

The recent case of Harriman v. Interstate Commerce Com- 
mission 1 is an example of the modern conflict between eco- 
nomical and political rights, as well as between State and 
national control. The decision represents the two schools of 
thought upon these matters. The majority of the Court ad- 
heres to the limitations in the law as established by the sov- 
ereign power of the people over the diversified sovereignty of 
the Government, while the minority considers rather the eco- 
nomic results of the particular question. 

The decision presents two questions: Did Congress em- 
power the commission to make general investigations, on its 
own motion, of all the acts and incidents of interstate com- 
merce, or only of matters which might be the subject of com- 
plaint or order under the terms of the act; and, incidentally, 
what is perhaps more fundamental, could such power be consti- 
tutionally exercised or delegated by Congress where such inves- 
tigation would not be the subject of complaint, order, or con- 
templated enactment of Congress. 

The lower court 2 and the dissenting members of the Su- 
preme Court affirmed both these questions, while the majority, 
speaking through Mr. Justice Holmes, came to the opposite 
conclusion on the first and declined to pass upon the second. 
The lower court decided that the commission had power to 
conduct original investigation ; that the power of investigation 
is broader than the power of legislation; and that where Con- 
gress has the power to legislate, there its power of investiga- 
tion is unlimited, and collateral and incidental questions may 
be pressed home. 

After commenting upon the power thus conferred, in that 
the commission could summon witnesses before it at any des- 
ignated place, from any part of the country, and require 
them to disclose any facts relating to interstate commerce, con- 
cerning which it desired to make a recommendation, the major- 
ity said, "No such unlimited command over the liberty of all 
the citizens ever was given, so far as we know, in constitu- 
tional times, to any commission or court." While it declined 
to rule upon the constitutionality of such power in either Con- 
gress or the Commission, the plain import of their language 
appears to be against such power. 
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This decision is in line with the decisions of our State 8 
and Federal 4 courts, as well as those of England, 5 not relating 
to Parliament. Congress is not, like Parliament, supreme. It 
is only one of the organs of that absolute sovereignty which 
resides in the whole body of the people. Like other depart- 
ments of the Government, it can exercise only such powers 
as are delegated to it ; and, when it steps beyond the boundary, 
its acts, like those of the most humble magistrate in the State 
who transcends his jurisdiction, are utterly void. The funda- 
mental maxim of a free government seems to require that the 
rights of personal liberty and private property should be 
sacred. 8 

While Congress has the power to make investigations and 
even to punish for contempt, this power is limited to cases 
expressly provided for by the Constitution, or to cases where 
such power is necessarily implied from those constitutional 
functions and duties to the proper performance of which it 
is essential. 7 Even where such investigation is upon a sub- 
ject upon which Congress might act, yet, if no action is in- 
tended or could be intended, 8 but it is to be a fruitless investi- 
gation into the personal affairs of individuals, it has no more 
power or authority in the matter than any other equal num- 
ber of gentlemen. 8 

That such investigations shall be limited to some intended 
act and to the matter covered by the resolution 10 is essential 
so that the courts may be enabled to pass upon the exercise 
of the power. Not even in the courts, though their proper 
function is investigation, or the grand juries 11 is the power of 
investigation unlimited. The jurisdiction there is limited in 
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the extent of territory as well as subject matter. Only the 
utmost necessity should permit a legislative body or a com- 
mission, be it a limited sovereign body or not, to exercise the 
powers claimed by the Interstate Commission and granted by 
lower court. It is the capability of abuse and not the proba- 
bility of it which is to be regarded in judging of the reasons 
which lie at the foundation and guide in the interpretation of 
such constitutional restrictions. 12 

The founders 1S of our Constitution intended that, by the 
superintending care of the States, all the more domestic and 
personal interests of the people should be regulated and pro- 
vided for. Though the regulation of commerce was then a 
new power opposed by few, from which no apprehensions were 
entertained, yet, through it, the Federal Government has been 
enabled greatly to encroach upon the jurisdictions of the States. 
The failure of the States to curb predatory wealth will result 
in a continuous strengthening and centralization of power in 
the nation. 14 It behooves the States to exercise their ample 
powers 15 over the creatures of their sovereignty, else the senti- 
ments and sanction of the sovereign people will crystallize upon 
the Federal Government and the courts, under pressure of such 
public opinion, will interpret our fundamental laws accord- 
ingly. 18 



Implied Trusts and the Statute of Frauds. 

The principle that where a conveyance is made to B and 
the purchase money is paid by C, a trust arises in favor of C 
was recently re-stated in Turpin v. Miles, 71 Atl. 440 (Md., 
1908). This sort of a resulting trust was included in Lord 
Hardwicke's classification * and from that time such has been 
the general common law rule. 2 Since the reason for the re- 
sulting use, the fact that it was the custom of the time for 
the legal title to be in one person and the use to be in another, 8 
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